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BRIEF FOR THE APPELLANT. 


Statement of the Case. 

This is an appeal from the Supreme Court of the District 
of Columbia from a judgment rendered there on an appeal 
from the Municipal Court against the appellant in a land¬ 
lord and tenant proceeding, giving the owner a judgment 
for the possession of the premises. 

The defendant below, appellant here, had been in the pos¬ 
session of No. 1114 Girard street northwest, for many years. 
An action was brought in the Municipal Court by Robert H. 
Perry and Daisy A. Perry, as joint owners, on March 24, 
1920. At that time the act of October 22, 1919, commonly 
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known as “The Ball Rent Law,” was in full force and opera¬ 
tion. The complaint was accordingly drawn to conform to 
the requirements of that act and alleged that the “said com¬ 
plainants having bona fid' purchased said premises for their 
own actual and bona fide use and occupancy” (R., p. 2). 

There was a trial upon this issue and judgment for the 
plaintiffs. The defendant appealed to the Supreme Court 
of the District. 

In the Supreme Court the plaintiffs filed an affidavit under 
Rule 19 of that court setting out— 

“That the grounds upon which they claim posses¬ 
sion of the real estate and premises described in the 
complaint * * * are as follows, to wit (R., p. 3): 

******* 

“That the said herein-described real estate and 
premises was bona tide purchased by the plaintiffs 
herein for their own use and occupancy, and for the 
use and occupancy of their family, and that they are 
the bona fide owners of said real estate and premises, 
and that they own no other real estate in the District 
of Columbia, and that they necessarily require the 
herein-described real estate and premises for the use 
of themselves and their family, and intend to so oc¬ 
cupy said premises as their home.” 

And. again, that defendant was notified by a notice in writ¬ 
ing to quit. 

“That the said plaintiffs had purchased the afore¬ 
mentioned property for their own occupancy and for 
the occupancy of their family, and notifying said de¬ 
fendant that they desired to have possession of same 
for said purpose” (R., p. 4). 


The affidavit of defense sets out a series of actions in the 
Municipal Court, the last of which was dismissed by the 
plaintiffs upon the payment to them of certain sums 


“under an agreement in writing to dismiss the same 
upon the payment of said sums; lhat affiant is advised 
that the said agreement constituted an agreement sub¬ 
stituting the said appellees landlords in lieu of her 
previous landlord and that they could not after the 
acceptance of said rent claim that they desired the 
premises for their own use, and that the acceptance 
of said monies was a waiver of their right to make 
such claim; and affiant says that the said agreement 
was in fact and was intended l>y the parties to this 
cause to be a waiver of the claim of the appellees that 
they desired the premises for their own use; further 
appellant says that as a matter of fact the said ap¬ 
pellees do not desire the possession of the said premises 
for their own use, hut intend to put tenants into pos¬ 
session of the same on account of the high rents now 
prevailing” (R., pp. S and 0). 


.Judgment was given plaintiffs, under Rule lb, upon these 
affidavits, this court having decided, after the tiling of the 
affidavits and before the motion was heard, that the Ball Law 
was unconstitutional (Hirseh rs. Block, 48 \V. L. R., 378, 
June 2, 1920). 

From that judgment defendant comes here on appeal. 

After the record was printed here, the Supreme Court of 
the District, on October 4. 1920. suspended Rule 19 under 
which the judgment was given, postponing motion* arising 
under Rule 19. 

‘‘It is ordered, this 4th day of October, 1920, that, 
pending the decision of the Supreme Court of the 
Cnited States on the (juestion of the constitutionality 
of the so-called ‘Ball Amendment’ creating a Rent 
Commission in the District of Columbia and for other 
purposes, or until further order of this court, the hear¬ 
ing of motions arising under law rule number nine¬ 
teen in which the defense rests upon the provisions 
of said Ball Amendment is hereby postponed. 

Bv the Court. 

(Signed) ‘WALTER 1. McCOY, 

Chief Justice.” 
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Assignment of Errors. 

The appellant assigns for error the action of the court— 

1. In holding the affidavit of defense insufficient. 

2. In granting judgment for the plaintiffs, appellees here. 

ARGUMENT. 

T. 

The issue joined was an immaterial one. and there should 
have been a repleader. The rendition of a judgment under 
the circumstances was error. 

It is too obvious for discussion that the issue made by the 
pleadings and affidavits was whether the plaintiffs below were 
entitled to the possession of the premises for their own use 
and occupancy. If the decision in the Ball Rent Law had 
not come into the case, the issue would necessarily have gone 
to a jury for trial. But the presiding justice took cognizance 
of that decision and held that the plaintiffs were entitled to 
possession in any event and were not limited to the averments 
of the complaint, notice, and affidavit that they desired the 
premises for their own use'and occupancy. But this was a 
question that had not been raised by either of the parties and 
was not relied upon by the plaintiffs at any stage of the pro¬ 
ceedings. In answer to the defendant’s insistence that there 
should be a repleader and new issues framed, the court said 
that with tl lc Ball Law out of the way the plaintiffs were en¬ 
titled to a judgment on any ground. This would be so only 
in the event that the plaintiffs could show to the satisfaction 
of a jury that they were so entitled. It was a question of fact 
for a jury, and the court could not decide such an issue. 
Therefore, the issue made being immaterial, there should 
have been new issues framed. 
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“The motion for a repleader is made where the 
unsuccessful party on examination of the pleadings 
conceives that the issue was an immaterial issue—that 
is, not taken on a point proper to decide the action.*’ 

Stephen on Pleading, p. 127. 

jY • 

“It has been shown that the issue joined is always 
some question raised between the parties and mutually 
referred by them to judicial decision; but the point 
may, nevertheless, on examination be found not 
proper to decide the action.” 

Id. 

Speaking of the purpose of pleadings— i. e., to raise is¬ 
sues—the same author says, page 151: 

“It was not, however, the only object. It was found 
that, though the parties should arrive at an issue— 
that is, at some point affirmed on one side and denied 
on the other, and mutually proposed and accepted by 
them as the subject for decision—it might yet happen 
that the point was immaterial—that is, unfit to decide 
the action. This of course rendered the issue useless.” 
Id., p. 151. 

See also 1 Chitty on Pleading. 680. 

Shipman on Common Law Pleading, p. 100. 

II. 

It is the settled rule of construction that where the law 
is changed pending an appeal, the ease must be heard and 
decided according to the existing law. 

“If there has been a change or alteration or repeal 
applicable to the rights of the parties, after the rendi¬ 
tion of judgment, and pending an appeal, the case 
must be heard and decided in the appellate court, ac¬ 
cording to the existing law. When the cause of 
action is founded on a statute, a repeal of the statute 
before final judgment destroys the right, and a judg- 
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ment is not final in this sense so long as the right of 
exception remains.” 

T Lewis’ Sutherland on Stat. Const. (2d ed.. 
sec. 285, pp. 552. 553). 


In Vance vs. Rankin, 194 Ill., 525; 52 N. E., 807; 88 Am. 
St., 173, the court says: 


“The effect of the repeal of a statute is to obliterate 
the statute repealed as completely as if it had never 
been passed, and it must be considered as a law that 
never existed, except for the purposes of those actions 
or suits which were commenced, prosecuted, and con¬ 
cluded while it was an existing law. Pending judi¬ 
cial proceedings based upon a statute cannot, proceed 
after its repeal. This rule holds true until the pro¬ 
ceedings have reached a final judgment in the court 
of last resort, for that court, when it comes to pro¬ 
nounce its decision, conforms it to the law then exist¬ 
ing. and may therefore reverse a judgment which was 
correct when pronounced in the subordinate tribunal 
from whence the appeal was taken, if it appears that 
pending the appeal a statute which was necessary to 
support the judgment of the lower court has been 
withdrawn by an absolute repeal" (pp. 527-628). 


It remains to be seen whether a rule of court (Rule 19) is 
a law or statute within the meaning of the principle just 
referred to. 

A rule of court has the force of law and is binding upon the 
court as well as the parties. 

In Rio Grande Irrigation (Y>. vs. Gildcrsleeve. 174 l . S\, 
503, 608, the court said: 


“As no discretionary power was reserved to the trial 
judge he could not dispense with this rule of court. 
As was said in Thompson vs. Hatch, 3 Pick., 512: 

“ ‘A duly authorized rule of court has the force of 
law, and is binding upon the court as well as the par¬ 
ties to an action, and cannot be dispensed with to suit 
the circumstances of any particular case. * * * 
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The court may rescind or repeal their rules without 
doubt; or, in establishing them, may reserve the 
exercise of discretion for particular cases. But the 
rule once made without any such qualification must 
he applied to all cases which come within it, unless it 
is repealed hv the authority which made it.’ ’’ 

The utterances of this court have been to the same effect: 
D. C. v*. Roth, 18 App., 547, 552; Talty rs. D. C., 20 App., 
491; Tavlor rs. Leesnitzer. 31 App., 94; Murphy rs. Gould, 
39 App.* 363, 307. 

The fact that Rule 19 has been suspended pending the dis¬ 
position of the Ball Law in the Supreme Court of the United 
States, and not permanently abrogated, does not affect the 
argument. For it is plain that the rule is just as much non¬ 
existent at the present moment as it could possibly be. It 



existent at the present moment and for the purposes of this 

and other cases which are now under consideration by this 

court and bv the court below. 

%> 

A statute, of course, is a law. and law according to Black- 
stone (1 Com., 14) is “A rule of civil conduct prescribed by 
the supreme power in a State, commanding what is right 
and prohibiting what is wrong.” See, also, 1 Kent, 447. 

A rule of court is defined in 34 Cvc., 1820: 

“A term said to mean uniformity, regulation in 
practice alike to all suitors, established and fixed, as 
much as a statute itself , and known to all litigants and 
attorneys.” 

A rule of court, therefore, is a law, a rule of civil conduct, 
established and fixed, and binding on all who come within its 
sphere of action. The rule in question, being no longer in 
existing operation, is not binding in the present case, and it 
is immaterial whether or not the judgment rendered under 
the rule was right. The judgment, therefore, must be re¬ 
versed. 


8 


Motion to Defer Hearing. 

Because the judgment Mow was given upon the theory 
that the Hall Law was unconstitutional, and it being ap¬ 
parent that with that law in force the ease would have gone 
on to a jury trial, and because the question on constitu¬ 
tionality is now pending in the Supreme Court, and that a 
grave injustice will have been done to the appellant here if 
that court should sustain the validity of the law, the appellant 
moves this court to defer the hearing in this case until the 
question of the constitutionality of the Ball Law shall have 
been disposed of in the Supreme Court. 

Respect fill lv submitted. 

F. H. STEPHENS, 

Attorney for Appellant. 


(2425) 


» 









^ ir%&' -w -i* slS**i»l3§fccl"- 5 v*-■ v' 

' , ~ . -■■ 

.'•/*.**^lj**fc^ ,aLu~-*»* •>*■ ' - \i **&*■' .- *-^r: * ‘ > ' ~. A*H:> . . •■ !l ;••-«• 


SB^^SSSSSsa^ - 

5 1|Fj*.V- Vn'l*,. %■» - 

/. ; 


%P c ifc-OC'j- V'-'.? fe. 

*■' : . • -Sr&i&i*:' $6«i&*aE* 


r4*cJsfe3t 


*cj 4 ? 


?- ■ . 




<£»»» 


Si* 






‘ £§13? , 


** 


zm 






9n % djwrt nf Appeals 


OF THE DISTRICT OF COLUMBIA. 

October Term, 1920. 


No. 3440. 


MRS. SYDNEY F. BETTS, APPELLANT, 


-ROBERT H. PERRY AND DAISY A. PERRY. 


BRIEF FOR THE APPELLEES. 


W. J. DOW, 
Attorney for Appellees. 


f'®SS 


■ 


>, • 


JSWJ 


87 ..- 


MV' 


<V« 













31 tt tl}p (Court of Appeals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1920. 


No. 3440. 


MRS. SYDNEY F. BETTS, APPELLANT, 

vs. 

ROBERT H. PERRY AND DAISY A. PERRY. 


BRIEF FOR THE APPELLEES. 


Statement of the Case. 

The statement of the case set forth in the brief for the 
appellant herein correctly reflects the record herein, 
withal it recites many matters not necessary for the court 
to consider in its review of the case. Divested of un¬ 
necessary details, the case may be simply stated thus: 

On March 24, 1920, the appellees herein as complain¬ 
ants brought a landlord and tenant action in the Munici¬ 
pal Court of the District of Columbia for possession of 
the premises, the subject of this action, alleging among 
other things a right to possession and the service of a due 
notice to quit. There was a trial upon these issues, 
among others, and judgment for plaintiff, from which 
judgment defendant appealed to the Supreme Court of 
the District of Columbia. 

In the Supreme Court the appellees herein as plaintiffs 
there filed an affidavit under Rule 19 of that court, set¬ 
ting out among other things the ownership of said 
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premises, a right to immediate possession thereof and the 
service upon the defendant of a due notice to quit. 
The defendant’s affidavit of defense did not deny any of 
the aforesaid allegations of fact, and they are, there¬ 
fore, to be taken as admitted. Neither did the defendant 
set forth any fact or facts which if true would have 
constituted a defense to said action. Whereupon, on 
motion of plaintiffs, judgment was given for plaintiffs for 
want of a sufficient affidavit of defense. 

On November 12, 1920, subsequent to the filing of ap¬ 
pellant’s brief, the order of the Supreme Court of the 
District of Columbia of October 4, 1920, suspending Rule 
19 of that court, and set forth in appellant’s brief (Ap¬ 
pellant’s Brief, p. 3), was revoked. 


ARGUMENT. 

I. 

The action of the court below in holding the affidavit 
of defense to be insufficient was not error. 

The issues joined did include immaterial issues, but 
there was and is no occasion for a repleader. The issues 
joined included all the issues that could possibly have 
even the slightest bearing on the merits of the case. 

The principal issue made by the pleadings and affi¬ 
davits was whether the plaintiffs below were entitled to 
possession of the premises sued for. This issue was pre¬ 
sented to the court on the allegation of plaintiffs’ affidavit 
setting up their acquisition of ownership of the premises, 
the assignment to them of the tenancy agreement 
under which defendant held, and the termination of said 
tenancy by the service of a due notice to quit. The affi¬ 
davit of defense was clearly insufficient in that it did not 
and defendant could not deny a single one of those 
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averments. These presented the only issues necessary to 
be determined by the court at the time the case came on 
to be heard on plaintiffs’ motion for judgment. 

The circumstance that at the time the pleadings and 
affidavits were framed and filed the then effect of the so- 
called Ball Act was such as to require the plaintiffs to 
allege that they had “bona fide purchased said premises 
for their own actual use and occupancy,” is of no 
consequence. That situation did result in the plaintiffs 
averring circumstances and facts which tendered issues 
that had become immaterial at the time the motion for 
judgment came on for hearing, but the defendant was 
in no way prejudiced thereby, for the reason that she 
failed to meet the only essential issues of the case, and 
which were clearly tendered by plaintiffs. 

It is a very simple process to divest the pleadings and 
affidavits of the immaterial issues joined, and when this is 
done it leaves the clear-cut and well-defined issue of “are 
the plaintiffs entitled to judgment for possession of said 
premises?” 

To be entitled to such judgment they must show the 
relation of landlord and tenant with reference to said 
premises to have existed between the parties hereto; they 
must show that that relation was terminated in the 
manner provided by law, and that they thereupon be¬ 
came entitled to the judgment of the court for possession 
of said premises. This issue was tendered by plaintiffs’ 
affidavit. All else included because of the Ball Act be¬ 
came surplusage upon the decision of this court declaring 
that act unconstitutional. Defendant could offer no 
defense to plaintiffs’ claim for possession other than the 
one offered by the Ball Act, to wit, that plaintiffs “intend 
to put tenants into possession of the same on account 
of the high rents,” which with that act no longer in force 
was of no avail. Defendant having no defense to the 
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essential issue tendered, sought to create immaterial 
issues. 

The issue joined and passed on by the court below was 
“ whether plaintiffs are entitled to judgment for possession 
of said premises.’’ 


II. 

The second point argued by appellant, to wit, “that 
where the law is changed pending an appeal, the case 
must be heard and decided according to the existing law,” 
need not now be considered for the reason that the order 
suspending Rule 19 of the Supreme Court of the District 
of Columbia, relied on, has been revoked. 

Conclusion. 

The law controlling this case is so clear and well 
settled that it is deemed unnecessary to cite authority. 

%/ V 

That on the record the appellees are entitled to an 
affirmance of the judgment below is— 

Respectfully submitted. 

W. J. DOW, 
Attorney for Appellees. 





